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LAW NOTE FOR TRIAL JUDGES
2400 MISREPRESENTATION: BASES FOR LIABILITY AND DAMAGES

Wisconsin recognizes three common law categories of misrepresentation: intentional,
strict responsibility, and negligent misrepresentation. All three require that the defendant
made an untrue representation of fact and that the plaintiff relied upon the representation.
Intentional misrepresentation additionally requires that the defendant knowingly or
recklessly made the untrue representation with the intent to deceive the plaintiff. Strict
responsibility misrepresentation does not require a showing of an intent to deceive, rather
the plaintiff must only show that the defendant had an economic interest in the transaction
and made the representation on the defendant’s personal knowledge under circumstances
in which the defendant necessarily ought to have known the truth or untruth of the
statement.® Negligent misrepresentation differs from intentional and strict responsibility
misrepresentation in the circumstances and quality of the representation of fact. Under
negligent misrepresentation, the untrue statement of fact need only be “negligently” made
rather than intentional and the speaker does not require an economic interest in making the
representation.

Intentional Misrepresentation

The elements of intentional misrepresentation are: (1) the defendant made a

representation of fact; (2) the representation was untrue; (3) the defendant made the

representation either knowing that it was untrue, or recklessly not caring whether it was
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true or false; (4) the defendant made the representation with the intent to deceive the
plaintiff in order to induce the plaintiff to act to plaintiff’s pecuniary damage; and (5) the
plaintiff believed that the representation was true and relied on it.2 The plaintiff’s reliance
on the representation must be justifiable.

Strict Responsibility Misrepresentation

The elements of strict responsibility misrepresentation are: (1) the defendant made a
representation of fact; (2) the representation was untrue; (3) the defendant made the
representation based on his or her personal knowledge, or was so situated that he or she
necessarily ought to have known the truth or untruth of the statement; (4) the defendant
had an economic interest in the transaction; and (5) the plaintiff believed that the
representation was true and relied on it.* The plaintiff’s reliance on the representation must
be justifiable.

Strict responsibility applies to those situations where public opinion calls for placing
the loss on the innocent defendant rather than on the innocent plaintiff and requires the
presence of two factors before liability may be found: (1) “a representation made as of
defendant’s own knowledge, concerning a matter about which he or she purports to have
knowledge, so that he or she may be taken to have assumed responsibility as in the case of
warranty, and (2) a defendant with an economic interest in the transaction into which the
plaintiff enters so that defendant expects to gain some economic benefit.”® The policy

behind strict responsibility misrepresentation is that the speaker should know the pertinent
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facts of which he or she is speaking or else the speaker should not speak.’

The doctrine of strict responsibility misrepresentation has primarily been utilized in
cases involving property transactions,® such as where there has been a representation as to
the identification, boundaries, quantity and quality of the land, and existence of certain
improvements upon the land, all of which were untrue. As discussed below, the creation of
the economic loss doctrine (ELD) in 1989 has greatly impacted common-law claims
involving property transactions.

Negligent Misrepresentation

The elements of negligent misrepresentation are: (1) the defendant made a
representation of fact; (2) the representation was untrue; (3) the defendant was negligent in
making the representation; and (4) the plaintiff believed that the representation was true
and relied on it.° Negligence for misrepresentation, like other actions for negligence,
requires a duty of care, or a voluntary assumption of duty.

Measurement of Damages

Wisconsin has adopted the “benefit-of-the-bargain” measure of damages for
intentional'® and strict responsibility!* claims. The “benefit-of-the-bargain” gives the
difference between the fair market value of the property in the condition when purchased
and the fair market value of the property as it was represented.!? The “out-of-pocket” rule,
which gives the difference between what the plaintiff gave as consideration and what the

plaintiff actually received, is utilized in cases of negligent misrepresentation.3
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Economic Loss Doctrine
In 1989, the Supreme Court established the ELD, which requires transacting parties in
Wisconsin to pursue only their contractual remedies when asserting an economic loss
claim.!* Its purpose is threefold: (1) to “maintain the fundamental distinction between tort
and contract law;” (2) to “protect[] . . . ‘parties’ freedom to allocate economic risk by

2 9

contract;’ ” and (3) to “encourage[] ‘the party best situated to assess the risk [of] economic
loss, the . . . purchaser, to assume, allocate, or insure against that risk.”*®

The ELD bars negligence and strict liability claims arising from consumer goods
transactions.'® The Supreme Court also has considered whether the ELD bars common law
claims for intentional misrepresentation that occur “in the context of residential or
noncommercial, real estate transactions.”'’ The court concluded that, whether a buyer is a
“commercial” or “residential” buyer, the ELD still bars the intentional misrepresentation
claim.8

The Supreme Court has noted in other cases that the ELD does not apply if the contract
was for a “service[]” rather than a “product.”*® Nor does the ELD apply to statutory claims,
such as false advertising claims under Wis. Stat. 8 100.18 or fraudulent misrepresentation
claims under Wis. Stat. § 895.446.2° One may recover “pecuniary” damages, costs, and
reasonable attorney fees upon proof ofa § 100.18 violation and “actual damages,” all costs

of litigation, and exemplary damages upon proof of a § 895.446 violation.?!

The Supreme Court has recognized exceptions to the ELD.? First, the ELD “does not
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bar a commercial purchaser’s claims based on personal injury.”?® Second, the ELD “does
not bar . . . claims based on . . . damage to property other than the product, or economic
claims that are alleged in combination with noneconomic losses.”?* Third, the court has
recognized a so-called “fraud in the inducement” exception.?

Regarding the first and second exceptions, the ELD merely bars “the recovery of
purely economic losses . . . through tort remedies where the only damage is to the product
purchased by the consumer.”?® So damage to a person or “other property” is not barred by
the ELD.?

The Supreme Court has established a “two part test” to determine whether the other
property exception applies.?® First, if the “defective product and the damaged product are

29

part of an ‘integrated system’ * the exception does not apply.?® “If the product and damaged
property are part of such a system, then any damage to that property is considered to be
damage to the product itself.”*° Stated otherwise, “once a part becomes integrated into a
completed product or system, the entire product or system ceases to be ‘other property’ for
purposes of the economic loss doctrine.”® So if the defective product is a “component of
an integrated system,” damage to the integrated system is non- compensable.3? Examples
of components in integrated systems include: (1) “cement in a concrete paving block;” (2)
“a window in house;” (3) “a gear in a printing press,” (4) “a generator connected to a

turbine;” and (5) “a drive system in a helicopter.”®® Second, “[i]f the damaged property

and the defective product are not part of an integrated system” courts apply the
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“disappointed expectations” test.>* The crux of the test is “whether the purchaser should
have foreseen that the product could cause the damage at issue. When claimed damages
are merely the result of disappointed expectations of a product’s performance, the
exception will not apply and the economic loss doctrine will bar recovery in tort.”*®

In 2003, the Supreme Court adopted a “narrow” fraud in the inducement exception to
the ELD to promote “honesty, good faith and fair dealing during contract negotiations.”3®
The exception applies if the plaintiff establishes three elements: (1) “that the defendant
engaged in an intentional misrepresentation;” (2) “that the misrepresentation occurred
before the contract was formed;” and (3) “that the alleged misrepresentation was
extraneous to the contract.”®” To state the third element differently, the misrepresentation
must be “extraneous to, rather than interwoven with, the contract;3 the misrepresentation
“must ‘concern[] matters whose risk and responsibility did not relate to the quality or the
characteristics of the goods for which the parties contracted or otherwise involved
performance of the contract.””*°

Verdict

The verdict should be presented in alternatives if the evidence would permit findings

on more than one of the three theories. The instructions on damages must indicate clearly

to the jury which measure of damages to apply in connection with each finding.
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COMMENT

This Law Note was approved in 2018. The comment was revised in 2021. This revision was approved
by the Committee in September 2022; it added to the notes.
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